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Division ofGrants
Office ofGrants Policy, Oversight, and Evaluation
U.S. Department ofHealth and Human Services
200 Independence Avenue, S.W.
Washington, D.C. 20201
Re: Docket No. RIN 0991-AC16
To Whom It May Concern:
The New York State Department ofHealth (NYSDOH) submits the following comments
in Qpposition to the Notice ofProposed Rulemaking, titled "Office ofthe Assistant Secretary for
Financial Resources; Health and Human Services Grants Regulation" (84 Fed. Reg. 63831).
NYSDOH supervises the administration ofa wide range ofprograms that provide services and
support to low-income families and individuals. The mission ofNYSDOH is to protect, improve
and promote the health, productivity and well-being ofall New Yorkers.
Thank you for the opportunity to comment.
Sincerely,

µ�6�-

Howard A. Zucker, M.D., J.D.
Commissioner

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov

New York State Department of Health

Comments in Response to Department of Health and Human Services’
Notice of Proposed Rulemaking
The New York State Department of Health (NYSDOH) strongly opposes the rule
proposed by the U.S. Department of Health and Human Services (HHS), titled “Office of the
Assistant Secretary for Financial Resources; Health and Human Services Grants Regulation”
(hereinafter, “Proposed Rule”). 1 Under the Proposed Rule, HHS grantees will no longer be
expressly prohibited under federal regulations from denying services to individuals based on
their gender identity or sexual orientation (see generally 42 CFR § 75.300[c]). Such a proposal
will roll back crucial protections for vulnerable populations nationwide, particularly for
individuals identifying as lesbian, gay, bisexual, transgender, gender non-conforming, and queer
(LGBTQ).
I.

The Importance of Strong Federal and State Nondiscrimination Laws

New York State has robust nondiscrimination laws and policies. In New York State, it is
unlawful to deny equal access to healthcare because of gender identity or expression; indicate
that transgender persons are unwelcome or objectionable; refuse to use a transgender person’s
legal name; refuse to refer to a transgender person by that person’s requested pronouns; deny the
use of restrooms or other facilities consistent with a person’s gender identity; or refuse treatment
to a transgender person because that person has complained about discrimination.
In 2019, with the passage of the Gender Expression Non-Discrimination Act (GENDA),
“gender identity or expression” was added as an explicit protected class under the New York
State Human Rights Law (N.Y. Laws of 2019, ch 8, §§ 2,3). The term “gender identity or
expression” means “a person’s actual or perceived gender-related identity, appearance, behavior,
expression, or other gender-related characteristic regardless of the sex assigned to that person at
birth, including, but not limited to, the status of being transgender” (N.Y. Exec. Law § 292[35]).
Discrimination based on gender identity or expression is prohibited in all places of public
accommodation, including hospitals and other healthcare providers (id. § 296). 2 These legal
amendments only serve to amplify what has been the longstanding understanding in New York
State: that sex stereotyping and discrimination based on gender identity are forms of sex
discrimination.
At that time, NYSDOH also amended the Hospital Patients’ Bill of Rights to expressly
require all hospitals in New York State to update their statements of patient rights to prohibit
Office of the Assistant Secretary for Financial Resources; Health and Human Services Grants Regulation, 84 Fed.
Reg. 63831 (proposed November 19, 2019) (to be codified at 45 CFR Part 75).
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discrimination against transgender patients (10 NYCRR 405.7). These regulations required
hospitals to affirmatively inform patients of their rights related to gender identity.
NYSDOH understands that the Proposed Rule does not expressly prohibit states from
providing greater protections for individuals, and New York State will continue to mandate
stronger protections given the importance of reducing inequities in public health. Nevertheless,
NYSDOH remains concerned about the welfare of New Yorkers if the Proposed Rule goes into
effect. By removing specific prohibitions against gender identity and sexual orientation
discrimination, the Proposed Rule creates the potential for HHS grantees and subgrantees to deny
services to LGBTQ individuals based on federal statutory rights, such as freedom of religious
exercise (see e.g. 42 U.S.C. 2000bb, et seq. [Religious Freedom Restoration Act]). HHS appears
to contemplate this possibility in its Notice of Proposed Rulemaking, stating the Proposed Rule
is necessary because “[s]ome non-Federal entities have expressed concerns that requiring
compliance with certain non-statutory requirements of those paragraphs violates the Religious
Freedom Restoration Act (RFRA) … or the U.S. Constitution” (84 Fed. Reg. at 63832).
Further, notwithstanding New York State’s expansive legal protections, NYSDOH
anticipates that the Proposed Rule will negatively impact the health services industry nationwide
by creating confusion among employees and recipients alike as to their rights and obligations. In
New York State, HHS grantees and subgrantees may believe the federal rules prevail rather than
New York State’s stronger nondiscrimination provisions. As a result, NYSDOH may be forced
to expend resources to monitor reports of LGBTQ individuals being denied services based on
their identity. For these reasons, federal law must expressly protect the most vulnerable
populations, including LGBTQ individuals.
II.

Health Impacts of the Proposed Rule
A. Impact to HIV/AIDS Prevention

The NYSDOH AIDS Institute is the primary state entity responsible for coordinating
state programs, services, and activities relating to HIV/AIDS, sexually transmitted infections
(STIs), and hepatitis C. The AIDS Institute receives a Ryan White Program Part B grant from
the U.S. Health Resources and Services Administration (HRSA), a division of HHS. As the
direct grantee, the AIDS Institute distributes funds to service providers via direct reimbursement
for medications and health care services and contracts for supportive services. Ryan White
Program Part B subgrantees are required to follow all applicable federal laws, including 45 CFR
Part 75.
The AIDS Institute is deeply concerned that the Proposed Rule will impair HIV
prevention and treatment throughout New York State by risking the effectiveness of the Ryan
White Program, which funds life-saving medications and healthcare for uninsured and
underinsured persons living with HIV. The Ryan White Program also funds supportive services
for persons living with HIV, including case management and care coordination, insurance
coverage for minority populations, specialized care for women and young adults, housing, and
emergency financial assistance. These supportive services improve care retention and treatment
adherence, which improves viral suppression and reduces the risk of HIV transmission.
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The federal government has repeatedly recognized the need to end the HIV/AIDS
epidemic. As part of the 2019 State of the Union address, President Trump announced a 10-year
plan to end the HIV epidemic in the United States. 3 The Ryan White Program is a cornerstone
of this federal effort and a key component of New York State’s Ending the Epidemic (ETE)
initiative. At its core, the Ryan White Program aims to address the unique needs of diverse,
medically underserved populations, particularly LGBTQ persons. The foundation of the Ryan
White Program will be eroded if Ryan White subgrantees refuse services to LGBTQ persons as a
result of the Proposed Rule. Services that improve health, prevent transmission, and save lives
would be put out of reach for the very populations the program intends to serve. If the federal
government is serious about ending the HIV/AIDS epidemic, it must withdraw the Proposed
Rule.
B. Impact to Maternal and Infant Health
NYSDOH is further concerned that the Proposed Rule may weaken crucial service
programs that promote maternal health and prevent child abuse and neglect. NYSDOH receives
a HRSA grant to fund the Maternal, Infant and Early Childhood Home Visiting (MIECHV)
Program and disburses those funds to subgrantee service providers. NYSDOH requires
subgrantees to follow all federal laws to which NYSDOH is bound as the direct grantee,
including 45 CFR Part 75.
With MIECHV funds, service providers conduct screenings and assessments to determine
families at risk for child maltreatment or other adverse childhood experiences and administer
routine assessments of parent-child interactions, child development, and maternal depression.
For example, in 2018, 92.8 percent of caregivers enrolled in home visiting were screened for
intimate partner violence within 6 months of enrollment, and 98.4 percent of caregivers were
screened for depression within 3 months of enrollment or service delivery. 4 Service providers
also offer education and referrals to support the specific needs and goals of each household, such
as increasing financial security, offering lactation support, or improving food security and
nutrition. In 2018, MIECHV Program subgrantees conducted 30,601 home visits to high-risk
populations, serving 5,071 participants across 2,713 households. 5 Of these households served,
80.7 percent were low income, 16.4 percent of households reported a history of child abuse or
maltreatment, and 12.4 percent of households included pregnant teens.
The MIECHV Program offers crucial health benefits for adults and children alike.
Studies have consistently shown that home visits by a nurse, social worker, early childhood
educator, or other trained professional during pregnancy and in the first years of a child’s life
help prevent child abuse and neglect, support positive parenting, improve maternal and child
health, and promote child development and school readiness. 6 It is therefore essential that
U.S. Health Resources and Service Administration. Ending the HIV Epidemic: A Plan for America.
https://www.hrsa.gov/ending-hiv-epidemic
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service providers implement these home visiting models for all high-risk populations. If
subgrantees begin to refuse services to at-risk individuals due to their sexual orientation or
gender identity because HHS no longer expressly prohibits such discrimination, maternal and
child health will inevitably suffer. For the protection of all vulnerable families and children, the
Proposed Rule must be withdrawn.
III.

Conclusion

As a matter of principle, NYSDOH firmly believes that disparities in access to healthcare
must be reduced, not increased. The Proposed Rule has the dangerous potential to permit HHS
grantees and subgrantees to deny vital health services due to an individual’s gender identity or
sexual orientation. As such, NYSDOH adamantly opposes adoption of the Proposed Rule and
requests its immediate withdrawal.
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